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BEFORE THE STATE BOARD OF ES%ALIZATICN CmSgEQT .
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of)
POPE ESTATE CO )

For Appellant: Ceo. E. H, Satchell, Certified
Fublic Account ant

For Rgspondent: Hon. Chas. J. McColgan, Franchise
v Tax Comm ssi oner

OPI NI ON

This is an appeal pursuant to section 25 of the Hank
and Corporation Franchise Tax Act (Statutes of 1929, Chapter
13, as anended) fromthe action of the Franchise Tax Commis-
sioner in overruling the protest of Pope Estate Co. to a pro-
osed assessnent of "an additional tax in the amount of $165.51
or the year 1930 based on its return for the period ended
Decenber 31, 1929.

There are two problens involved in this appeal: (1)
thether the Commi ssioner acted properly in including interest
from bonds and instrumentalities of the United States in
conputing the incone by which the tax was nmeasured; and (2)
whet her t'he Comm ssionér acted properly in including dividends
received from national banks |ocated outside the state in the
i ncome by which the tax was neasured.

In the appeal of Homestake M ning Conpany decided by
us on May 11, 1932, we held that the Act contenplated the
inclusion of interest from federal, state and nunicipal bonds
in the conputation of the incone b% whi ch the tax inposed by
the Act is to be neasured, although said bonds, and interest
therefrom are exenpt from taxation. Further, we held that
such inclusion was constitutional for the reason that the tax
i mposed by the Act is not an income tax but an excise tax,
and consequently tax exenpt income could be included in the
nmeasure of the tax,

In thus holding, we relied upon the cases of Elint v
Stone Tracy Co., 220 U,s. 601, Educational Filns Corporation
v. vard, 282 U'S. 379, and Pacific Conpany, L[td., vs. Johnson,
76 T.Ed. 555. In the last Tited case, the rnclusion o
interest from tax exenpt inprovement district bonds in the
conputation of the incone by which the tax provided in the
het is to be nmeasured, was held valid.

W are of the opinion that our decision in the above
appeal ' should be regarded as controlling our decision wth
respect to the first probleminvolved in the instant appeal
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Appeal of Pope Estate Co.

The second probleminvolved in this appeal, i.e.
whet her dividends received from a national bank |ocated
outside the state mght properly be included in the income
by which the tax provided in the Act is to be neasured, was
assed upon by us in the appeal of Howard Autonobile GCompany
%Decided by this Board on May 15, 1931). We there held that
the Act contenplated that such dividends should be included,
and that there was nothing in Section 5219 of the Revised .
Statutes of the United States, Which prescribes the conditions
under which states may tax natjonal banks, prohibitin? the
inclusion of such dividends. It is to be noted that The
aﬁpellant in the instant appeal makes an argument simlar to
the argunent nade by the appellant in the appeal above rgfnrred
to. Briefly, this ‘argument consists of pn1tt|n8 sone ©of the
i mportant and rel evant provisions of Section 5219, and then
concluding that Section 5219 prohibits a state from includin
di vidends from national banks |ocated outside thestate in the
measure of a tax on corporations unless the state al so i nposes
a tax on the net incone of individuals. This argunent wa
considered in detail in the opinion rendered in the
above nentioned aﬂpeal, and the error of the argument clearly
disclosed. For this reason, we wili not at this time give
further consideration to the argunent.

ORDER

Pursuant to the views expressed in the opinion of the
Bﬁardfon file in this proceeding, and good cause appearing
therefor,

- 'IT | S HEREBY ORDERED, ADJUDGED AND DECREED, that the
action of Chas. J. McColgan, Franchi se Tax Conmm ssioner, in
overruling the protest o ﬁope.Estate Co. agai nst grogosed
assessnent of additional taxes in the anount of $165.51 based
upon the return of said corporation for the year ended Decenber
31, 1929, under Chapter 13, Statutes of 1929, as anmended, be
and the sanme is hereby sustained.

Done at Sacramento, California, this 12th day of
October, 1932, by the State Board of Equalization.

R E. Collins, Chairmn
Jno. C. Corbett, Menber
Fred E. Stewart, Menber
H G cattell, Menber

Attest: Dixwell L. Pierce, Secretary
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